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PREDEVELOPMENT FACILITIES AGREEMENT 
 
 
  THIS PREDEVELOPMENT FACILITIES AGREEMENT (this “Agreement” or this 
“PFA”) is entered into as of the Effective Date, by and between the COUNTY OF 
SANTA CLARA, a political subdivision of the State of California (the “County”), LOWE 
ENTERPRISES REAL ESTATE GROUP, a California corporation, with its principal offices 
located at 11777 San Vicente Boulevard, Suite 900, Los Angeles, CA 90049 ( “Lowe”), and M. 
ARTHUR GENSLER JR. & ASSOCIATES, INC., a California corporation, with its principal 
offices located a 2 Harrison Street, Suite 400, San Francisco, California 94105 (“Gensler” and 
sometimes collectively with Lowe, “Lowe/Gensler”), on the terms and provisions set forth below.   

R E C I T A L S 

A. On May 1, 2013, the County issued its Request for Qualifications (“RFQ”) from entities 
interested in: (i) establishing a long-term site development plan integrating both public facilities and 
private development on its parcels of real property collectively known as the San Jose Civic Center 
Campus (the “Site”) and depicted on the diagram (the “Site Map”) attached hereto as Exhibit A; 
(ii) assisting the County in achieving the highest and best use for the Site; (iii) maximizing the value 
of the County's real property assets; and (iv) aiding the County in making choices regarding 
appropriate treatment of the former San Jose County Hall located on a portion of the Site. 

B. In response to the County’s RFQ, Lowe and Gensler collectively submitted Qualifications to 
Assist with Master Planning, Pre-Development and Property Development dated July 19, 2013 (the 
“Lowe/Gensler RFQ Response”). The Lowe/Gensler RFQ Response proposed master development 
of the Site (the “Development”) that would generally include:  (i) the development of approximately 
six hundred thirty-five thousand (635,000) to one million five hundred thousand (1,500,000) square 
feet of new or renovated County facilities (“New County Facilities ”) to replace existing County 
facilities located on the Site, including automobile parking facilities, and potentially to replace other 
existing County facilities located at other locations in the County, including approximately One 
Hundred Fifty Thousand (150,000) square feet of New County Facilities, and related parking, in the 
first phase of the Development (the “First Phase”), (ii) open space, pedestrian ways, vehicular 
ways, landscaping, hardscape, lighting and signage to create a campus feel for the Site; and (iii) 
commercial or mixed-use development on other portions of the Site (each and collectively, once 
established, the “Private Development Parcels”).  In the RFQ, the County stated that any 
development of the Site would need to fully integrate County facilities and allow for future growth 
The County’s RFQ and the Lowe/Gensler RFQ Response contemplated additional information, 
evaluations and studies would be required to be provided by Lowe/Gensler prior to any final County 
decisions regarding the proposed Development.  

C. On September 24, 2013, the Board of Supervisors of the County (the “Board of 
Supervisors”) made a determination that (i) the Lowe/Gensler RFQ Response satisfied the 
requirements of the RFQ; and (ii) authorized the negotiation of an exclusive negotiation agreement 
with the Lowe/Gensler team for the Development.   
 
D. On December 10, 2013, the Board of Supervisors approved the Exclusive Negotiating 
Agreement (“ENA”) entered into between County and Lowe/Gensler for the purpose of negotiating 
the terms of this PFA.  The ENA included a Proposed Timeline and Deliverables for a Phased 
Approach to Negotiation and Planning of Civic Center Development attached as Attachment A  
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thereto (the “Timeline and Deliverables Schedule”) and an outline of guiding principles attached 
as Attachment A thereto (“Guiding Principles”).  The Timeline and Deliverables Schedule is 
attached to this PFA as Exhibit B and the Guiding Principles are attached to this PFA as Exhibit C; 
otherwise, it is the intention of the parties that the ENA is superseded in its entirety by this 
Agreement.   
 

NOW, THEREFORE, THE PARTIES MUTUALLY AGREE TO THE FOREGOING 
AND AS FOLLOWS: 
 
I. TERM 

 
A. The “Term” of this Agreement shall be eighteen (18) months from the Effective Date, unless 
otherwise extended by mutual agreement of the parties.   

B. Either party may terminate this Agreement for convenience at any time for any or no reason 
upon providing the other party (90) days advance written notice.  A material breach of any term or 
condition of this Agreement by any one party which is not cured within thirty (30) days following 
written notice thereof shall be grounds for immediate termination of this Agreement by any other 
party.  Upon termination of this Agreement by the County as to either Lowe or Gensler, all 
documents, records and materials supplied to such terminated party by County or its agents or 
representatives shall be immediately returned to County and all copies or reproductions in such 
terminated party’s possession immediately destroyed.   

C. Either Lowe/Gensler or the County may request an extension of the Term.  The County will 
determine whether reasonable and sufficient progress has been made toward fulfillment of the 
requirements of this Agreement in its consideration of any extension.  Notwithstanding the 
foregoing, in the event that an extension of the Term is needed as mutually determined by the 
parties, the parties agree that the Term may be extended at the discretion and option of the County 
Executive for up to two (2) periods of ninety (90) days each.  Each such extension is subject to the 
County Executive’s approval and determination that reasonable and sufficient progress has been 
made in the negotiating and developing of a Master Development Agreement (“DA”) as more fully 
described below. 

II. NEGOTIATION OF DEVELOPMENT AGREEMENT 

A. Phase 1 of PFA.  During Phase 1 of the PFA Term (as described more fully in Exhibit B), the 
County and Lowe agree to negotiate a DA, addressing, among other things, those certain anticipated 
details as described in the Timeline and Deliverables Schedule, Exhibit B (e.g., DA Proposed 
Content, Timeline and Deliverables), but subject to the Guiding Principles, Exhibit C. After County 
approval of the Facilities Needs Assessment as contemplated in Exhibit D, the parties will negotiate 
Gensler’s contributions and their contractual relationships as contemplated in the Board-approved 
Lowe/Gensler RFQ Response.  Upon completion of the DA negotiations (and the Gensler 
relationship details), the DA (and if applicable, any other related agreements) will be presented to 
the County Board of Supervisors for consideration of approval.  All negotiations shall be conducted 
with diligence and in good faith during the PFA Term.  Subject to approval by the Board of 
Supervisors and complete execution of the DA and such related agreements, it is the intent of the 
parties to implement Phase II (generally as described in the Timeline and Deliverables Schedule, 
Exhibit B).  Upon approval of the DA by the Board of Supervisors, the DA will replace this PFA in 
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its entirety.  It is not intended that the DA will constitute a “development agreement” within the 
meaning of California Government Code Section 65864-65869.5, unless otherwise agreed by Lowe 
and the County.  

B. Exclusive Negotiations.  During this PFA Term, the County and Lowe shall (a) negotiate 
exclusively with each other regarding the terms of the DA, and (b) not negotiate or enter into any 
agreements with any other person or entity regarding the Development.  All negotiations, and their 
content, are confidential, unless otherwise authorized in writing by the County’s authorized 
representative.  

C. Communications.  During this PFA Term, the County and Lowe shall communicate with 
each other in good faith with respect to those issues for which agreement has not been reached, and 
in such communication shall follow reasonable negotiation procedures, including meetings, 
telephone conversations and correspondence.  The parties understand that final accord on all issues 
may not be reached. 

D. Environmental Requirements.  This Agreement is not subject to CEQA because the County 
action in approving it is NOT a project as defined in CEQA Guidelines Section 15378 and therefore 
will not result in a physical change in the environment pursuant to CEQA Guidelines Section 
15060(c)(2). 

E. Principals and Employees of Lowe and Gensler.   

1. Lowe’s employees or representatives who will be directly involved in this 
Development are as follows:  Richard G. Newman, President; Hanns Lee, Senior 
Vice President; and/or J. Alberto Lemus, Senior Vice President. 

2. Lowe has designated the following person(s) to negotiate agreements with the 
County over the terms of the DA, and to engage in the activities necessary to 
determine the feasibility of the Development:  Hanns Lee, Senior Vice President; and 
J. Alberto Lemus, Senior Vice President. 

3. Gensler’s employees or representatives who will be directly involved in this 
Development are as follows: John Duvivier, RA, NCARB, LEED  AP. 

4. Gensler has designated the following person(s) to negotiate with County on Gensler’s 
role in the negotiations and the Development: John Duvivier, RA, NCARB, LEED  
AP. 

III. DELIVERABLES TO BE PROVIDED BY GENSLER DURING THE PFA TERM 

A. Facilities Needs Assessment.  The parties acknowledge, recognize and agree that prior to and 
as a part of any planning for future Development of the Civic Center, the County needs to collect 
information to determine the feasibility of any Development and the facility needs of the County.  
To that end, the parties agree that Gensler will collect and provide certain information (the 
“Facilities Needs Assessment”) to the County pursuant to the Facilities Needs Assessment Scope of 
Deliverables attached hereto and incorporated herein by this reference as Exhibit D.  The Facilities 
Needs Assessment will be prepared and delivered during Phase 1 of the PFA Term.  The County 
shall compensate Gensler for the Facilities Needs Assessment as provided in Attachment 1 to 
Exhibit D.  The Facilities Needs Assessment shall be prepared and at all times Gensler in the 
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preparation thereof shall be subject to and comply with all terms and conditions of this PFA, 
including Exhibit D and all other Exhibits hereto.  Neither Lowe nor Gensler nor their respective 
representatives, agents, employees shall communicate or share information with one another or any 
third parties regarding the information collected for or preparation of the Facilities Needs 
Assessment.  Lowe shall not prepare or assist in any way with the preparation or evaluation of the 
Facilities Needs Assessment, nor shall the Facilities Needs Assessment, or any of its content, be 
delivered or communicated to Lowe by Gensler unless expressly authorized by County’s authorized 
representative in writing.   
 
B. Insurance and Indemnification.  Gensler shall comply at all times with the requirements of 
Attachment 2 to Exhibit D, Insurance & Indemnification, which is incorporated herein by this 
reference and made a part of Exhibit D.  In addition, Gensler and County are both aware of the 
provisions set forth in California Civil Code §1717 and intend this paragraph of the PFA to meet 
said statutory requirements so that the reference to attorneys' fees in in this PFA applies only in the 
indemnification context in Attachment 2, “Indemnification & Insurance.” 
 
C. Work Stoppage.  In addition to any other rights the County may have, County may also at 
any time require Gensler to cease its preparation of the Facilities Needs Assessment, for any or no 
reason, at any time, with thirty (30) days notice.  
 
IV. REPRESENTATIONS, COVENANTS AND WARRANTIES 
 
Each of Lowe and Gensler, on behalf of itself but not the other, hereby makes the representations, 
warranties and covenants contained below in this Section.  All of the representations and warranties 
set forth in this Section are effective as of the Effective Date of this PFA, are true in all material 
respects as of the Effective Date of this PFA, and shall be true in all material respects for the 
duration of the Term, and each shall survive the termination of this PFA for a period of three (3) 
years: 
 

(a)  It is a duly organized California corporation and in good standing under the laws of 
the State of California and is authorized to carry on its business in California as such 
business is now conducted and to perform its obligations under this Agreement. 
 
(b) Lowe is authorized to own, sell, lease, license, develop, plan, design, manage, control 
and/or operate properties and assets now owned and being operated by County as anticipated 
by this Agreement to be provided for in the DA.  
 
(c) It has the full right, power and lawful authority to enter into this Agreement and its 
execution and delivery of this Agreement has been fully authorized by all requisite actions. 
 
(d) It has provided County with true and correct copies of documentation reasonably 
acceptable to County designating the parties authorized to execute this Agreement on its 
behalf. 
 
(e) Its execution, delivery and performance of its obligations under this Agreement will 
not violate any applicable laws, regulations, or rules nor to its knowledge after due inquiry, 
constitute a breach or default under any contract, agreement, or instrument to which it is a 
party, or any judicial or regulatory decree or order to which it is a party or by which it is 
bound. 
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(f)  It has not made an assignment for the benefit of creditors, filed a petition in 
bankruptcy, been adjudicated insolvent or bankrupt, petitioned a court for the appointment of 
any receiver of or trustee for it or any substantial part of its property, or commenced any 
proceeding relating it under any reorganization, arrangement, readjustment of debt, 
dissolution, or liquidation law or statute of any jurisdiction, whether now or later in effect.  
There has not been commenced nor is there pending against it any proceeding of the nature 
described in the first sentence of this subsection (c).  No order for relief has been entered 
with respect to it under the Federal Bankruptcy Code. 
 
(g)   All documents, instruments, and other information delivered by it to the County 
pursuant to this Agreement are, to its knowledge, true, accurate, correct and complete unless 
otherwise indicated in writing delivered concurrently with such delivery.  Each party shall be 
entitled to rely upon the accuracy and completeness of the information, surveys, and reports 
provided by any other party or any of such party’s subcontractors or consultants.   

(h)   This Agreement, when executed by it and delivered, shall constitute its legal, valid 
and binding obligation.  No consent, approval, or authorization of any third person to its 
execution, delivery, and performance of this Agreement is required, other than consents, 
approvals, and authorizations which have already been unconditionally given. 

Upon its receipt of knowledge that any fact or condition which would cause any warranty or 
representation made by it pursuant to this Section is not true, promptly give written notice of such 
fact or conditions to the County.  Each of the foregoing items (a) to (h), inclusive shall be deemed to 
be ongoing representations, warranties and covenants and shall survive termination, expiration or 
cancellation of this PFA for a period of three (3) years. 

V. DEPOSIT AND PAYMENT 

Any and all payment of fees or reimbursement of costs for deliverables (other than as provided in 
Attachment 1 to Exhibit D) or payment of good faith deposits, inclusive of the frequency and 
amount, shall be negotiated by the parties and made a part of the PFA or as otherwise mutually 
determined by the parties. 

VI. REAL ESTATE COMMISSIONS 

Each party represents and warrants to the other that it has not dealt with any third party, in a manner 
which would obligate the other to pay any brokerage commission, finder’s fee or other 
compensation due or payable with respect to the transaction contemplated hereby.  Each party hereto 
agrees to indemnify the other from and against any and all claims for brokerage commissions and 
finder’s fees arising from and attributable to the acts or omissions of the indemnifying party or any 
party or entity acting on behalf of the indemnifying party.   

VII.  MISCELLANEOUS 

A. Personnel.  Each of Lowe and Gensler shall immediately assign and maintain a staff of 
competent personnel which are fully equipped and qualified to perform its obligations under the 
terms and conditions of this PFA, including attachments and exhibits and, in the case of Gensler, 
preparation of the Facilities Needs Assessment. 
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1. Each of Lowe and Gensler shall cause its employees performing work under this 
Agreement to be paid unconditionally and not less often than once a month without deduction or 
rebate on any account except only such payroll deductions as are mandatory by law or permitted by 
the applicable regulations issued by the Secretary of Labor pursuant to the “Anti-Kickback Act” of 
June 13, 1934 (48 Stat 948; 62 Stat 740; 63 Stat 108; title 18 U.S.C.A., Section 874; and title 40 
U.S.C.A., Section 276c). Each of Lowe and Gensler shall comply with all applicable “Anti-
Kickback” regulations and shall insert appropriate provisions in all subcontracts covering 
preparation of deliverables under this PFA including, in the case of Gensler, the Facilities Needs 
Assessment, to insure compliance with such regulations, and shall be responsible for the submission 
of required affidavits except as the Secretary of Labor may specifically provide for variations of or 
exemptions from the requirements. 

B. Entire Agreement.  This Agreement represents the entire agreement between the parties in 
relation to the subject matter contained herein and therein.  All prior negotiations and written and/or 
oral agreements between the parties with respect to the subject matter of this Agreement, including 
the ENA, are merged into this Agreement.  All prior or contemporaneous agreements, 
understandings, representations and statements, oral or written, are merged in this Agreement and 
shall be of no further force or effect.   

C. Amendments.  This Agreement may only be amended by a written instrument signed by 
authorized representatives of both parties. 

D. Conflict of Interest.  Each of Lowe and Gensler shall comply, and each shall require its 
respective contractors, employees, agents, representatives, subcontractors and consultants to comply, 
with all applicable (i) requirements governing avoidance of impermissible client conflicts; and (ii) 
federal, state and local conflict of interest laws and regulations including, without limitation, 
California Government Code section 1090 et. seq., the California Political Reform Act (California 
Government Code section 87100 et. seq.) and the regulations of the Fair Political Practices 
Commission concerning disclosure and disqualification (2 California Code of Regulations section 
18700 et. seq.).  Failure to do so will constitute a material breach of this Agreement and is grounds 
for immediate termination of this Agreement by the County. 

1. In accepting this Agreement, each of Lowe and Gensler covenants, warrants, 
represents and agrees that it presently has no interest, and will not acquire any interest, direct or 
indirect, financial or otherwise, which would conflict in any manner or degree with the performance 
of this Agreement.  Each of Lowe and Gensler further covenants that, in the performance of this 
Agreement, it will not employ any contractor, consultant or person having such an interest.  Each of 
Lowe and Gensler, including but not limited to its employees, contractors, subcontractors and 
consultants, may be subject to the disclosure and disqualification provisions of the California 
Political Reform Act of 1974 (the “Act”), that (1) requires such persons to disclose economic 
interests that may foreseeably be materially affected by the work performed under this Agreement, 
and (2) prohibits such persons from making or participating in making decisions that will 
foreseeably financially affect such interests. 

2. If the disclosure provisions of the Political Reform Act are applicable to any 
individual employed or engaged by Lowe or Gensler providing service under this Agreement, the 
party employing or engaging such individual shall ensure that such individual understands that he or 
she is subject to the Act and shall conform to all requirements of the Act and other applicable laws 
and regulations including, as required, filing of Statements of Economic Interests within 30 days of 
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commencing any work pursuant to this Agreement, annually by April 1, and within 30 days of their 
termination or cessation of work pursuant to this Agreement. 

E. Governing Law, Venue.  This Agreement, and all the rights and duties of the parties arising 
from or relating in any way to the subject matter of this Agreement or the transaction(s) 
contemplated by it, shall be governed by, construed and enforced in accordance with the law of the 
State of California (excluding any conflict of laws provisions that would refer to and apply the 
substantive laws of another jurisdiction).  Any suit or proceeding relating to this Agreement, 
including arbitration proceedings, shall be brought only in Santa Clara County, California.  EACH 
OF THE PARTIES CONSENT TO THE EXCLUSIVE PERSONAL JURISDICTION AND 
VENUE OF THE COURTS, STATE AND FEDERAL, LOCATED IN SANTA CLARA 
COUNTY, CALIFORNIA. 

F. Assignment.  No assignment of this Agreement or of any of the rights or obligations 
hereunder shall be valid without the prior written consent of County. 

G. Waiver.  No delay or omission by either party hereto to exercise any right occurring upon 
any noncompliance or default by the other party with respect to any of the terms of this Agreement 
shall impair any such right or power or be construed to be a waiver thereof.  A waiver by either of 
the parties hereto of any of the covenants, conditions or agreements to be performed by the other 
shall not be construed to be a waiver of any succeeding breach thereof or of any covenant, condition 
or agreement herein contained. 

H. Non-Discrimination.  Each of Lowe and Gensler warrants, represents and agrees for itself 
and not the other that it and its contractors, consultants and representatives shall comply with all 
applicable Federal, State, and local laws and regulations including Santa Clara County’s policies 
concerning nondiscrimination and equal opportunity in contracting. Such laws include but are not 
limited to the following: Title VII of the Civil Rights Act of 1964 as amended; Americans with 
Disabilities Act of 1990; The Rehabilitation Act of 1973 (Sections 503 and 504); California Fair 
Employment and Housing Act (Government Code sections 12900 et seq.); and California Labor 
Code sections 1101 and 1102. Lowe/Gensler represents, warrants and agrees that it shall not 
discriminate against any contractor, subcontractor, employee, or applicant for employment because 
of age, race, color, national origin, ancestry, religion, sex/gender, sexual orientation, mental 
disability, physical disability, medical condition, political beliefs, organizational affiliations, or 
marital status in the recruitment, selection for training including apprenticeship, hiring, employment, 
utilization, promotion, layoff, rates of pay or other forms of compensation.  Each of Lowe and 
Gensler agrees for itself and not the other that it shall not discriminate in provision of work 
performed in relation to this Agreement because of age, race, color, national origin, ancestry, 
religion, sex/gender, sexual orientation, mental disability, physical disability, medical condition, 
political beliefs, organizational affiliations, or marital status. 

I. County No-Smoking Policy.  Each of Lowe/ and Gensler agrees for itself and not the other 
and its employees, agents, contractors, subcontractors and consultants, shall comply with the 
County’s No-Smoking Policy, as set forth in the Board of Supervisors Policy Manual section 3.47 
(as amended from time to time), which prohibits smoking: (1) at the Santa Clara Valley Medical 
Center Campus and all County-owned and operated health facilities, (2) within 30 feet surrounding 
County-owned buildings and leased buildings where the County is the sole occupant, and (3) in all 
County vehicles. 
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J. Food and Beverage Standards.  Each of Lowe/ and Gensler agrees for itself and not the other 
that, except in the event of an emergency or medical necessity, County’s nutritional standards shall 
apply to any foods and/or beverages purchased by such party with County funds for County-
sponsored meetings or events. 

K. California Public Records Act.  All documents and records provided to or made available to 
County under this Agreement become the property of the County, which is a public agency subject 
to the disclosure requirements of the California Public Records Act (“CPRA”). If proprietary 
information is contained in documents submitted by Lowe or Gensler to County, and the submitting 
party claims that such information falls within one or more CPRA exemptions, such party must 
clearly mark such information “CONFIDENTIAL AND PROPRIETARY,” and identify the specific 
lines containing the information. In the event of a request for such information, the County will 
make reasonable efforts to provide notice to such party prior to such disclosure. If such party 
contends that any documents are exempt from the CPRA and wishes to prevent disclosure, it is 
required at its own cost, liability and expense to obtain a protective order, injunctive relief or other 
appropriate remedy from a court of law in Santa Clara County before the County responds to the 
CPRA request. If such party fails to obtain such a remedy before the County responds to the CPRA 
request, County may disclose the requested information and shall not be liable or responsible for 
such disclosure. 

Each of Lowe and Gensler agrees that it shall defend, indemnify and hold County harmless against 
any and all claims, actions or litigation (including but not limited to all judgments, costs, fees, and 
reasonable attorney’s fees) that may result from denial by County of a CPRA request for any 
information arising from any representation, or any action (or inaction), by such party, its 
contractors, consultants, employees, agents or representatives. 

L. Third Party Beneficiaries.  This Agreement does not, and is not intended to, confer any rights 
or remedies upon any person or entity other than the parties signing this Agreement.   

M. Relationship of the Parties.  The Parties acknowledge and agree that nothing set forth in this 
Agreement or in the use of the term “Public Private Partnership” by any person in connection with 
or in reference to this Agreement, the Site or the Development shall be deemed or construed to 
render the parties as joint venturers, partners, agents, a joint enterprise, employer-employee, or 
lender-borrower or owner-consultant.  Neither Lowe nor Gensler shall have any authority to employ 
any person as employee or agent on behalf of County for any purpose.  Neither Lowe nor Gensler 
nor any of their respective employees, agents, representatives, contractors or affiliates shall 
represent themselves to be or hold themselves out as an employee(s) or agent(s) of County. 

N. No Indemnification and Insurance by County.  Nothing contained in this Agreement is to be 
construed as an indemnification by County for any loss, damage, injury or death arising out of or 
caused, in whole or in part, by the County or its Board of Supervisors, officers, executives, 
attorneys, employees, agents, representatives, contractors or subcontractors.  Nothing contained 
herein shall be construed to, and nothing shall, obligate the County to provide any insurance, 
indemnity or protection for or on behalf of any third party. 

O. Subcontractors and Sub-consultants.  If any obligation is performed for or on behalf of either 
Lowe or Gensler through a consultant, contractor or subcontractor, such party hereunder will remain 
fully responsible for the performance of all of its obligations under this Agreement and be solely 
responsible for all payments due to its contractors, consultants or subcontractors.  No contract, 
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subcontract or other agreement entered into by either Lowe/ or Gensler with any third party in 
connection with this Agreement, will provide for any indemnity, guarantee or assumption of liability 
by, or other obligation of, County with respect to such arrangement.   

P. Ownership, Confidentiality and Intellectual Property.  The attached Exhibit E (PFA and 
Service Agreement Additional Terms and Conditions) is hereby incorporated by and made a part of 
this PFA and a part of the Exhibit D by this reference.   

Q. Paragraph Headings.   The headings and captions of the various paragraphs and 
subparagraphs hereof are for convenience only, and they shall not limit, expand or otherwise affect 
the construction or interpretation of this Agreement. 

R. Cumulative Remedies.  The rights and remedies of the parties to this Agreement, whether 
pursuant to this Agreement or in accordance with law, shall be construed as cumulative, and the 
exercise of any single right or remedy shall constitute neither a bar to the exercise of nor the waiver 
of any other available right or remedy. 

S. Counterparts.   This Agreement may be executed in several counterparts, and all of such 
counterparts so executed together shall be deemed to constitute one and the same agreement, and 
each such counterpart shall be deemed to be an original.  Facsimile or electronic signatures shall 
have the same legal effect as original or manual signatures if followed by mailing of a fully executed 
original to both parties.   

T. Construction/Severability.  This Agreement shall not be construed more strongly against 
either party regardless of who is more responsible for its preparation. If any provision of this 
Agreement is found by a court of competent jurisdiction to be invalid or unenforceable, such 
invalidity or unenforceability shall not invalidate or render unenforceable any other part of this 
Agreement, but the Agreement shall be construed as not containing the particular provision or 
provisions held to be invalid or unenforceable. 

U. Authority.  Each party represents and warrants that it has freely caused this Agreement to be 
executed, fully intending to be bound by the terms and provisions contained in this Agreement and 
that the persons signing below are authorized to sign on each party’s behalf.  Each person executing 
this Agreement on behalf of such party represents that he or she is duly authorized to execute and 
deliver this Agreement on the party’s behalf. 

V. Intent.  Execution of this Agreement by the County is merely an agreement to enter into a 
period of exclusive negotiations according to the terms hereof, reserving final discretion and 
approval by the County as to the form and manner of agreement for the Development of the Site and 
all proceedings and decisions in connection therewith.  This Agreement (and any extension of the 
Term) shall not obligate either party to enter into any other agreement for the disposition or 
development of the Site on any particular terms.  County reserves for subsequent County action the 
final discretion and approval regarding the Site and all agreements, proceedings and decisions in 
connection therewith.  Any agreement(s) for terms regarding the Development of the Site resulting 
from negotiations pursuant to this ENA shall become effective only after (a) compliance with 
applicable laws pertaining to surplusing of County property or other legal requirements, (b) 
compliance with CEQA and (c) County of Santa Clara Board of Supervisors’ approval.  By 
execution of this ENA (and approval of any extension of this ENA), the County is not committing 
itself to or agreeing to declare all or portion of the Site as surplus or to dispose of or develop the Site 
in any particular manner, and neither Lowe nor Gensler is not agreeing to acquire or develop the Site 
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in any particular manner or for any particular price.  Nothing in the foregoing is intended to diminish 
or impair the obligations of Gensler under the Facilities Needs Assessment. 

W. Compliance With Laws.  Each of Gensler and Lowe will carry out the terms of this PFA in 
conformity with all applicable laws, including but not limited to all applicable state labor and work 
safety laws and regulations, including, to the extent applicable, the provisions of Labor Code 
Sections 1770, et. seq., prevailing wage requirements, the building, plumbing, mechanical and 
electrical codes, and all other applicable provisions of the County’s Municipal Code, and all 
applicable disabled and handicapped access requirements, including without limitation the 
Americans With Disabilities Act, 42 U.S.C. Sections 12101, et seq., California Government Code 
Sections 4450, et seq., California Government Code Sections 11135, et seq., and the Unruh Civil 
Rights Act, California Civil Code Sections 51, et seq., except to the extent that any of the foregoing 
are modified by this Agreement. 

X. Independent Contractor.  Each of Lowe and Gensler shall comply with all terms and 
conditions of this PFA as an independent contractor and not as an officer, agent, servant or 
employee of County.  Each of Lowe and Gensler shall be solely responsible for the acts and 
omissions of its own officers, agents, employees, managers, directors, shareholders, representatives, 
partners, affiliates, contractors, and sub-contractors.  Nothing set forth in this Agreement shall be 
deemed or construed to render, nor does it render, the parties (including Lowe and Gensler) as joint 
venturers, partners, agents, a joint enterprise, employer-employee, landlord-tenant, or lender-
borrower.  No person performing any of the work or services described or contemplated hereunder 
shall be considered an officer, servant, employee, agent, representative or contractor of County, nor 
shall any such person or entity represent to others that he, she or it is an officer, servant, employee, 
agent, representative or contractor of County.  No such person or entity shall be entitled to any 
benefits available or granted to employees or representatives of County. 

Y. Representation by Counsel.  The parties to this Agreement were represented by their 
respective counsel in the negotiation and execution of this Agreement.  

Z. Notice.  Formal notices, demands, and communications between the parties shall be 
sufficiently given if, and shall not be deemed given unless dispatched by certified mail, return 
receipt requested, or by electronic transmission followed by delivery of a “hard” copy, or by 
personal delivery (including by means of professional messenger service, courier service such as 
United Parcel Service or Federal Express, or by U.S. Postal Service), with a receipt showing date of 
delivery, to the principal offices of each of the parties as follows: 

County:  County of Santa Clara  
Facilities and Fleet Department, Capital Programs Division 
23120 North First Street, 2nd Floor, Suite 200 
San Jose, California  95131-1011 
Attn:  David Barry, Senior Facilities Architect 

with copies to: County of Santa Clara  
Office Of The County Counsel 
70 W. Hedding, East Wing, 9th Floor 
San Jose, California  95110 
Attn:  Orry Korb 
          County Counsel 
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Lowe:  Lowe Enterprises Real Estate Group 
11777 San Vicente Boulevard, Suite 900 
Los Angeles, California 90049 
Attn:  Mr. J. Alberto Lemus  

And: Lowe Enterprises Real Estate Group 
3155 Clearview Way 
San Mateo, California 94402 
Attn:  Mr. Hanns Lee  

with copies to: Liner LLP  
1100 Glendon Avenue, 14th Floor  
Los Angeles, California  90024 
Attn:  Michael J. Kiely 

Gensler: M. Arthur Gensler Jr. & Associates, Inc. 
Attn:  John Duvivier  RA, NCARB, LEED  AP 
Principal 
2 Harrison Street Suite 400  
San Francisco, California 94105 
+1 415.836.4496 Direct  
+1 415.433.3700 Main  

 
Gensler:  M. Arthur Gensler Jr. & Associates, Inc. 

Attn:  Maureen Sandoval 
Regional Legal Counsel  
2 Harrison Street Suite 400  
San Francisco, California 94105 
+1 415.836.4506 Direct  
+1 415.433.3700 Main           
                                                   

AA.  Survival.  All terms and conditions that by their nature should survive termination or 
expiration of this Agreement (except where otherwise stated), shall so survive including but not 
limited to Sections III.B and C, IV, VI, VII, inclusive.   

 

SIGNATURES ON FOLLOWING PAGE 
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EXHIBIT A 

 

Site Map  

 

ATTACHED BEHIND THIS PAGE 

  



Santa Clara County
Civic Center Master Plan
October 23, 2012
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EXHIBIT B 

 

Proposed Timeline and Deliverables for a Phased Approach to Negotiation and Planning of 
Civic Center Development  

 

ATTACHED BEHIND THIS PAGE 
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EXHIBIT B to PFA 
 

PROPOSED TIMELINE AND DELIVERABLES FOR A PHASED APPROACH  
TO NEGOTIATION AND PLANNING OF CIVIC CENTER DEVELOPMENT 

• November 14, 2013:  County brings draft Exclusive Negotiating Agreement (“ENA”) to the 
Finance and Government Operations Committee (“FGOC”) for consideration and 
recommendation for forwarding to Board of Supervisors (Board). 

• November 26, 2013:  County Report to Board providing the Draft ENA for review and comment 
in open session. 

• December 10, 2013: Board votes to approve/reject ENA. 
• December 11 2013 to January 30  2014 (ENA): 50-day negotiating period plus two optional 15 

day extensions to develop terms and conditions of Predevelopment Facilities Agreement 
(“PFA”) inclusive of the subsequent Phased Approach to Developing and Scoping Potential Real 
Estate Transactions for Civic Center Campus as outlined below: 

CEQA: 

During the ENA and PFA term, the parties will collaborate on the development of a process for  
compliance with and will comply with CEQA for any and all phases of development, including any 
Board approvals which are contingent upon compliance with CEQA.   

Lowe/Gensler Exclusivity:   

During the ENA and PFA Term the County will negotiate exclusively with Lowe/Gensler regarding 
the Development.   

Predevelopment Facilities Agreement (“PFA”):  

 PFA Term: TBD - Tentatively considered to be a total possible term of between 12 and 18 
months, subject to extension if needed. 

 PFA PARTIES:    

 County of Santa Clara (“County”) 
 Lowe Enterprises Real Estate Group (“Lowe”) 
 M. Arthur Gensler Jr. & Associates, Inc. (“Gensler”) 

 PFA DEPOSIT:  $100,000 Total ($10K already received with RFQ Response + $90K upon 
commencement of Phase 2a, outlined below). 

 Assigned Tasks/Phases: As outlined below. 

Phases:   

In addition to monthly reports to FGOC, County team will hold at least three (possibly 4) work 
sessions with the Board during the various phases, inclusive of Board approval of advancement to 
subsequent phases as outlined below. In general, work sessions will be scheduled to ensure full 
Board involvement at all key junctures.  One Board workshop will be scheduled at the end of Phase 
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1 (at 6-months) for presentation and discussion of the results of assessment activities. Board 
workshops will also be held during Phases 2a and 2b. 

During Phase 1: Within the first 6 months: 

(a) Gensler develops and completes the County Facilities Research Summary  
(to be paid by County directly), subject to County prepared and approved scope of 
work, and subject to Board review and approval.  This includes: 

 County Data Collection: 

  (1) County Department Surveys 

  (2) County Department Leadership Interviews 

  (3) County Space Demand Projections 

  (4) County Facility Site Tours 

  (5) Observations 

  (6) Trends and Best Practice Sustainability 

  (9) CAPEX Maintenance Planning   

(b) County, with facilities plan inputs from Gensler,  develops and performs the 
following Analysis & Findings, which includes: 

1) Occupancy Cost Analysis 
2) Lease/Bond/Encumbrance Obligation Analysis 
3) Financial Conditions Assessment 
4) Real Estate Supply and Demand 
5) Financial Opportunities and Challenges 

 
(c) Gensler delivers a Draft Facilities Research Summary. 

 
During Phase 1 and Phase 2:   

(a) During Phase 1 but prior to the commencment of Phase 2(b) (the “Civic 
Center Development Agreement Negotiation Period”), (1) County to 
initiate work with Lowe/Gensler to develop the preliminary scope of Phase 
2, inclusive of discussions regarding projected budget, proposed timelines, 
CEQA and entitlements process, development framework and 
predevelopment service needs, roles, responsibilities and compensation 
and (2) County and Lowe/Gensler will negotiate in good faith an agreement 
(the “Civic Center Development Agreement”) regarding: 

i. The scope of Lowe/Gensler and other parties’ (if any) obligations 
and responsibilities in Phase 2 (generally as described  below); 
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ii. Reimbursement for third party costs and compensation for such 
work; 

iii. Lowe’s role as a prime developer of the Site; 

iv. Resonsibilities relating to the New County Facilities, inclusive of 
developer roles; 

v. Rights and obligations with respect to arranging and providing 
financing for the Phase 2 activities and construction of New County 
Facilities;  

vi. Acquisition of  private development parcels, if any, for the 
development thereof.   

vii. Other terms, as needed. 

During Phase 2(a): 

(a) County to work with the Lowe and Gensler teams in evaluating the results 
from Phase 1, community outreach, and preparing the site analysis, site test 
fit scenarios and site strategy as reflected in the following deliverables: 

i. Preliminary Options 
ii. Business Case Development 

iii. Suitable Alternatives 

(b) Finish Civic Center Development Agreement negotiations (subject to final 
Board approval). 

(c) County administration will keep the Board reasonably apprised of the 
results of negotiations as they develop. 

 (d) County administration to present to Board the final draft Civic Center 
Development Agreement for review and approval/rejection in open session 
at a regularly scheduled Board meeting. 

During Phase 2(b):  

(a) Lowe and Gensler to prepare, with County review and approval, a draft and 
subsequently a final, Vision and Facilities Plan which includes: 

i. Draft / Final Strategic Facilities Plan Report  
ii. Draft / Final Implementation Plan 

 (b) Board Decision whether to (a) approve Phase 2, and (b) whether to approve 
proceeding with Phase 3: At the end of this stage of Phase 2, County will present to 
the Board the draft results/outcome of the project for Board feedback followed by 
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final Board approval (based on Board feedback) in order to advance to Phase 3 – 
implementation in accordance with the Civic Center Development Agreement.  

During Phase 3: 

Board to consider commencement of first phase of project implementation in 
accordance with the Civic Center Development Agreement and requisite 
CEQA/financing/entitlement process. 
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EXHIBIT C 

Guiding Principles 
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EXHIBIT C to PFA 
 

GUIDING PRINCIPLES 
 
 Formulate a modernization and consolidation plan for County facilities  
 Prepare a financially responsible plan demonstrating: 
 Operational cost savings from existing facilities 
 Consolidation savings  
 Creation of ongoing, long-term County revenue stream(s) from surplus assets 
 Provide a flexible framework  with discrete phases to allow for long-term implementation 

 Promote economic growth and high-value job creation.  
 Be consistent with County policies. (For example, incorporate sustainable development 

principles consistent with the County’s Climate Action Plan and Sustainability Policy promoting 
energy conservation and long-term savings to the County’s operating budget 
 

Also: 
 Enhance the Civic Center as a community asset for the neighborhood and First Street corridor 
 Respect the history of former City Hall without comprising the future needs of the County and 

the marketplace 
 Obtain entitlement approvals from, and consistent with, City of San Jose land use policies 
 Utilize an open and transparent process 
 Provide multiple, competitive opportunities for private sector development entities to have a 

role in new construction  
 

HOW DO WE MEASURE SUCCESS? 
 

 Develop an appropriate and viable use or replacement strategy for outdated existing buildings 
 Plan sufficient flexibility to meet current and future County space needs at the Civic Center 
 Generate long-term revenue streams  
 Support the creation of quality jobs 
 Align and consolidate law and justice uses 
 Encourage an alignment of County Civic Center assets with the needs of the community 

• San Jose Urban Village concept 
• Transit stop densification 
• Quality, neighborhood-serving retail 
• Adequate off-street parking 

 Support workplace Improvements (day-lighting, natural ventilation, healthy and safe work 
environment) 

 Provide improved public access, intelligent transit alignment, and enhanced public spaces 
 Consistency with County policies  
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Facilities Needs Assessment 

 

ATTACHED BEHIND THIS PAGE 

 

  



EXHIBIT D to PFA 
 

COUNTY OF SANTA CLARA: FACILITIES NEEDS ASSESSMENT 
SCOPE OF DELIVERABLES 

 
 

1 
 

 
INTRODUCTION 
The following scope of deliverables describes the planning to be undertaken in support of the County of Santa Clara: 
Facilities Needs Assessment (“FNA”). The FNA will lay out a roadmap for achieving predetermined strategic objectives 
for improving operational efficiency and service delivery and the utilization of real estate and facility assets. 

 
PROJECT START-UP 
The first step of the proposed process allows our Team to collect and review pertinent background materials, validate 
the County’s priorities around their facilities, confirm a process and data collection methodology, and meet with County 
department representatives. The first phase is intended to provide a mutual understanding of the process and desired 
outcomes and ensure that expectations are aligned across all of the teams. 

 
0.1.  Team Organization/Project Management/Project Review Responsibilities 
The core project leaders will complete general project start-up activities, including the identification and 
commitment of other individuals from the Gensler Team and Santa Clara County teams. During this step, the 
following will be identified and/or confirmed: 

 
Gensler Project Team roles and responsibilities (K. Rosenstein, Project Manager and primary Gensler contact, J 
Duvivier, Principal in Charge, P. Natzke, K. Ritchie, A. Kwok, D. Koba, J. Frank) 

 
Santa Clara County FNA Project Team - the County’s working team who has primary responsibility for the project, 
including the County’s primary point of contact, D. Barry (County Project Manager). 
 
Project Role: Primary and initial review of all material through e-mail and meetings (face-to-face and/or phone 
conference). The County will be responsible for all financial and real estate analysis that will be combined with 
Gensler’s FNA recommendations for presentation to the County’s Finance Government and Operations Committee 
(FGOC) and Board of Supervisors (BOS) on alternative delivery options. 

 
Santa Clara County FNA Department Leadership (Space Committee) - the departmental  leaders who will provide 
feedback to the Facilities and Fleet Department and provide policy guidance throughout the FNA development 
process. 
Project Role: Final Committee review of all project materials/presentations prior to submittal to County’s Chief 
Accounting Officer (CAO). 

 
Santa Clara County FNA Departmental Liaisons – representatives from departments assembled with the primary 
goal of directly facilitating the collection and qualification of department data. 
Project Role: Secondary review of all materials/presentations related to their particular department 

 
Santa Clara County FNA Finance government and Operations Committee (FGOC) – a special committee focused on the 
financial and implementation aspects of the FNA. 
Project Role: Primary review of all materials/presentations related to finance and budgeting options and 
implementation plan 

 
GENSLER'S SUBCONSULTANTS 
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Gensler may employ sub-consultants it deems appropriate to the complexity and nature of the required deliverables and said sub-
consultants must, if their specialty is licensable, be licensed by the State of California to perform their specific deliverables.  Gensler  
 
 
must obtain County's approval of all sub-consultants. Upon County’s request Gensler must provide copies of all sub-consultant 
contract agreements to County.   
 
            County Approved sub-consultant:  Asset Strategies 
     2500 Broadway, Suite 300 
     Santa Monica, CA, 90404  
     Phone: 310-449-5880 
     Contact: Judith N. Frank 
     Email: jf@asset-strategies.net  
 
None of the Gensler teams or sub-consultants shall be replaced without the County Project Manager’s prior approval.  If Gensler's 
Project Manager or any other designated key staff person or sub-consultant fails to perform to the satisfaction of County, on written 
notice from County's authorized representative, Gensler will have fifteen (15) calendar Days to remove that person from the Project 
and provide a replacement acceptable to County.  In that event Gensler must submit the name of a qualified replacement for 
County’s approval. 
 
Gensler shall be responsible for directing the work of its subconsultants and for any compensation due to subconsultants. County 
assumes no responsibility whatsoever concerning such compensation. 
 
Deliverables: Confirmed list of Gensler Team members and contact information 
County Responsibilities: Determine membership and publish contact information and communication protocol 

 
0.2.  Background Materials Collection 
Working with the County’s Project Team, we will collect relevant background materials and critical data for review and 
use throughout the project. Methodologies for acquiring requested data not immediately at-hand will be discussed 
during the Kickoff Meeting (Task 1.2). The materials to be requested will include, but may not be limited to: 

 
General Information 

Short and long range strategic plans (departmental  as well as County-wide taken from the Santa Clara County 
web-site.) 
Department organization charts and mission statements, including values & visions 
Department Service Strategies Plan/Operations Plans 
Departmental headcount trends 
County budgets for the last 10 
years Current budget (draft or 
approved) Previous related 
studies and reports 
Site maps and aerial photos, as available 
Demographic trends data for the County 
GIS data pertaining to Santa Clara County holdings 
Establish the targeted planning timeframe(s) 
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Facilities Information 
Current department occupancy by facility (square footage 
allocations) Floor plans, CAD or hard copy format (as needed) 
Evaluation of the former San Jose City Hall Building 
Parking: structures and lots  (locations, stall counts, employee/visitor 
allocations) Current space guidelines 
Owned property summaries prepared by client team containing general property and building information (based 
on 
Gensler-provided 
template) ADA Transition 
Plan 
Recent (last 3 years) real estate analysis and planning due diligence 

 
Deliverables: Tracking list of requested background information and delivery status 
County Responsibilities: Provide background materials or contact names from whom materials can be gathered 

 
0.3.  Kick-Off Meeting 
The Kick-off Meeting provides the opportunity for Gensler’s broader Project Team to meet with the Santa Clara County 
Project Team: The session is intended to be a reconfirmation of the process after project approval, as well as a 
facilitated discussion on the principal goals of the project. Specific activities include reviewing and confirming the 
following: 

Consensus on project goals, conditions, and priority issues 
Project Team roles and responsibilities 
Overall Project Schedule, project management meeting schedule (weekly or bi-weekly meetings) and quality 
assurance tasks 
Space Committee, and Finance Committee meeting schedules 
Data collection approach and process (with examples from prior 
projects) Communication channels 
Key project deadlines and milestones (including any scheduling shifts based on Board approval and 
funding) Project deliverable(s) 
Baseline planning assumptions 

 
Deliverables: Meeting agenda and meeting minutes 
County Responsibilities: Review meeting agenda, participate in meeting, and review meeting minutes 

 
0.4.  Data Collection Methodology Finalization 
Based on the scoping phase/pre-project work, preliminary review of the background information available from the 
County, and direction obtained at the Kick-Off meeting, the Gensler Team will prepare data collection effort for the 
Real Estate Demand research track. The Real Estate Supply research track will be conducted in parallel by the County. 

 
Deliverables: Detailed list of data collection activities and tools 
County Responsibilities: Review data collection activity and tools list 
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DATA COLLECTION 
Upon approval of the detailed data collection methodology by the County, the Gensler Team will proceed with the 
following method of information and data gathering. 

 
1.0.  Project Visioning Workshop 
Gensler will facilitate a Project Visioning Workshop with the Space Committee. The objective is to discuss the overall 
potential for the project while creating consensus among key project participants. The intent is to emerge from the 
meeting with a shared vision and a clear understanding of roles, responsibilities, and expectations for the broader team 
and members of their departments, as well as any scheduling requirements. Specifically, the meeting will provide an  
opportunity to align the Santa Clara County Project Team’s and Space Committee’s visions for the project goals, 
objectives, process, decision criteria, outcomes and success measures. The following topics will be on the agenda: 

 
Review the overall project, project schedule, the research process, and expected final 
outcome(s.) Set expectations for the required level of County involvement. 
Solicit the issues that Santa Clara County and individual departments are facing (ie. growth/real estate 
development requirements, client service delivery changes and goals, budget deficits/constraints, 
regulatory requirements, overcrowding/underutilization, parking, technology changes, etc.) 
Identify County-wide and cross-departmental issues and 
opportunities. Identify criteria for measuring the success of the 
FNA. 
Share best practice and trend research around, sustainability and green energy opportunities, and space 
planning/workplace trends for both the public and private sector. 

 
Deliverables: Meeting agenda, meeting minutes and materials, including best practice and trend research examples, a 
summary memo summarizing the relevant findings and conclusions from this task. 
County Responsibilities: Review meeting agenda, schedule and participate in meeting, and review meeting minutes 

 
1.1.  Real Estate Demand Analysis 
Our investigation of the County’s various departments will include the following activities: 

 
1.1. a.   Department Survey 
An electronic survey to supplement the first round of previous data gathering efforts will  be sent to a representative 
from each of the several (approx. 43) County departments (either Space Committee members or Department Liaisons) 
who are well versed in the quantitative and qualitative aspects of their respective facilities and departments.  Building 
upon past efforts at surveying departments,  questions will focus on such issues as: 

 
Location/adjacency requirements 
Access/security needs 
Critical functional and proximity (programs and services) adjacencies 
Desired amenities 
Response time from 
managers. Distances to 
meetings 
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Transportation (including public transit) and parking – staff, public, special (i.e. secured, carpool, delivery), and 
times. 

 
Once the surveys are completed and returned, we will follow up with each representative,  individually or in small 
groups, to review the results of the survey, clarify survey responses and discuss key issues in more detail. The 
discussions will be over the phone or 
in-person, depending upon the complexity of the questions for a particular group. 

 
 
Deliverables: Survey forms, interview guide, interview notes and that will be synthesized into a the employee and space 
projection determination and into a finding report (presented to Space Committee at Task 3.1 – Findings Workshop)  
 
preliminary analysis County Responsibilities: Review and approve survey, assist in distribution and scheduling of follow- 
up interviews 

 
1.1. b.   Department Leader Interviews 
We will conduct face-to-face interviews with Department Directors or Leaders of all 43 departments (including non-
general fund departments,  such as Roads and Airports, Parks and Recreation, and County Fire Districts). 

 
In the interviews, we will explore the  high level, strategic issues impacting department operations and 
adjacencies. This will provide us with a “view from the top” on such topics as: 

 
Overview, background, and history of each department,  its mission, and 
services. Client-types and demographic patterns. 
External and internal factors that may drive future changes to departments or operations, including program 
reductions. Communication patterns, proximity or separation of programs, co-location opportunities and 
challenges, centralization vs. decentralization, base services vs. temporary program services, etc. 
New organizational and/or business process initiatives that are desired or being implemented to improve 
customer service and department performance. 
Current and potential external partners and partnering opportunities. 
Planned development projects/new or discontinued services. 
Major facilities challenges associated with: office space, parking, storage, technology, costs, etc. 
Operating benefits or restrictions associated with the current location(s) and historical rationale for operating 
from these location(s). 

 
Deliverables: Interview guide, interview notes that will be synthesized into a findings report (presented to Space Committee at 
Task 3.1 – Findings Workshop) 
County Responsibilities: Review interview guide, schedule interviews, and review interview notes 

 
1.1. c.    Space Demand Projections 
The objective at this stage of the project is to develop macro (high level) space needs.  We will combine Santa Clara 
County’s specific guidelines and trending with industry benchmarks, norms and trends. We do not believe that an 
approach focusing on “bottoms-up,” individual workstations or job classifications is warranted at this strategic planning 
level. We also know there are many drivers affecting employee headcount (i.e. population growth, state and local 
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budgets, property tax revenues). We propose a multi-pronged approach, which will produce a set of clearly defensible 
projections.  To develop the employee/space projections, in addition to the information gathered in the departmental  
surveys, we will research the following: 

 
Historical Data  Analysis: To assist in the process of developing useful forecasts, we will perform a statistical 
analysis of historic employment headcount and its correlation to factors impacting the County, such as 
population, County revenue (tax income and State funding), and overall County economic/employment trends. 
We will use a regression analysis to determine which of these factors is the best predictor or headcount 
growth (in the past) and use this information to validate the projections gathered through the Department 
Surveys. Concurrently, we will do an analysis of historical space requirements (where the information is 
available) against a similar set of factors to see if headcount is the best predictor of space allocations for the  
 
County.  
Space Planning Guidelines Validation:  We will review and validate the County’s space standards and planning 
guidelines (employee and public-facing) to determine a set of currently defensible guidelines to apply to the 
headcount projections. Using our in-house best practices and benchmarking data coupled with our 
understanding of global workplace trends, we will compare these requirements to the County’s existing space 
design guidelines or current space assignments and suggest possible modifications appropriate to the County’s 
work practices and culture.  We will also use the best practices data as the basis for our space projections. 

 
Furniture Manager Interview:  Gensler will interview Noelle Lofgren of Sidemark to understand their perspective 
as the County’s furniture supplier and partner. 

 
Deliverables:  Employee trend analysis, space guidelines review and recommendation 
County Responsibilities:  Provide and validate historical headcount information, provide and review space planning guidelines 

 
1.1. d.   Facility Site Tours 
We will conduct tours of selected County sites to gain an understanding of existing conditions  - specifically what 
departments feel is working well or not in their current locations. Selected sites will include occupied and vacant 
facilities, examples of “best-in- class” buildings and underperforming buildings, potentially surplus property, vacant 
land, planned development sites, and parking 
facilities. This information will also be used as a basis as to what can be influenced by future recommendations. These 
site tours will also validate the information collected during the Department Surveys. 

 
Deliverables:  Photo documentation and notes on site tours that will be synthesized into a findings report (presented to Space 
Committee at Task 3.1 – Findings Workshop) 
County Responsibilities:  Assist in the scheduling and review photo documentation and site tour notes 

 
1.1. e.    Observations 
Where appropriate and for those departments whose work can be observed without disruption or confidentiality 
issues, we will spend 2-3 hours observing activities associated with the various departments.  We will focus on the 
more transaction-oriented departments,  such as the Controller-Treasurer, County Clerk/Recorder’s Office, 
Department of Employment & Benefit Services, Public Health Department, etc. This is an extremely valuable activity, 
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as it provides an understanding of how staff works, whom they interact with, work-arounds they have developed, and 
facility/real estate issues that constrain them from performing their jobs. 

 
Deliverables: Observation notes, photo documentation (where appropriate) that will be synthesized into a findings report 
(presented to Space Committee at Task 3.1 – Findings Workshop) 
County Responsibilities: Assist in scheduling interviews, focus groups, and observations and review notes and documentation 

 
1.1. f.  Trends, Best Practices and Sustainability Research 
Once the current conditions and future projections (for the determined planning period) have been documented, we 
will research and document trends (as appropriate) and known best practice examples in the areas identified below. 
This research will be incorporated into the overall planning process. 
In particular, we will be looking to identify current and proposed standards of how other public and private 
organizations are incorporating these practices in their portfolios, operations and planning efforts. We will draw on our 
own internal resources to gather this information and supplement those efforts with secondary research using 
professional associations such as CoreNet (an association of corporate real estate professionals). 

 
We will include a comprehensive analysis of the various strategies to leverage Santa Clara County’s opportunities, 
funding options for alternative energy programs and production (including subsidies and support), and overall impacts 
on topics including:  energy alternatives, healthy community practices, greenhouse gas reduction, site utilization, and 
transportation (including the impact of the Bay Area Rail Transit plan). 

 
1.1. g.   Maintenance/Capital Expenditure Analysis 
Gensler will leverage maintenance and capital expenditure budgets to outline what the planned costs for County 
facilities will be, as well as a base case for occupation of existing buildings. This analysis will be used in conjunction 
with the deeper financial analysis to be completed by the County and it will inform the demand for facilities. This will 
be included in the base case analysis and used as a comparison to any proposed plans. 

 
This will also include analyzing existing documentation to create a “base case” of staying in the County’s current 
locations and current configurations. 

 
If necessary, Gensler will also perform building walk-throughs with Santa Clara Facilities Operations team members and 
conduct a site review of potential renovation and maintenance issues to inform a preliminary set of options. 

 
Deliverables:  Maintenance Capital Expenditure Matrix 
County Responsibilities:  Make cost data available 

 
1.2.  Draft Facilities Research Summary/Presentation 
Gensler will summarize the Real Estate Demand research into a draft report and present the findings to the County. The 
report will contain a summary of the research as well as draft demand requirements information. 

 
Deliverables:  Draft Facilities Research Summary 
County Responsibilities:  Review and comment 

 
1.3.  Space Committee – Findings Workshop 
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To conclude the data collection and before we dive into analysis, we will conduct a workshop with the Space Committee 
to review the findings of the data collection phase and to begin to document and get agreement on the implications 
prior to proceeding with our analysis. During this session, we will also look to the Space Committee to identify 
Countywide and cross-departmental opportunities and challenges. 

 
Our approach to both internal work sessions and meetings with the Space Committee is to have them be as 
interactive, inclusive and focused as possible. During our internal work sessions, in particular, we make use of all the 
walls in a “war room” and work through issues in a dynamic setting with all the experts present. In our meetings with 
the Space Committee, we will make use of graphic recording and exercises through which we garner feedback and 
additional input as our recommendations  take shape. 

 
Deliverables:  Meeting Agenda, Findings Report Presentation, Meeting Notes 
County Responsibilities:  Review agenda and Report Presentation, and assist in scheduling 

 
1.4.  Board of Supervisor Workshop 
After reviewing the findings with the Space Committee and finalizing any additional research, we will prepare and 
facilitate a workshop with the Board of Supervisors to review the research findings. This session will be up to three 
(3) hours and be an interactive session. 

 
Deliverables:  BOS Workshop Agenda, Workshop Materials, and Workshop Notes 
County Responsibilities:  Schedule and participate 

 
1.5.  Preliminary Options Report 
 
We will report our findings to date and document the determined County opportunities, constraints/issues, , and 
preliminary evaluation criteria/goals (non-financial) to objectively compare potential solutions to the County’s space 
requirements as we begin to formulate the FNA. We will develop several preliminary options addressing matters such 
as: 

 
Current and projected staff space needs (real vs. virtual, on-site, remote, on-
the-go) Occupancy costs 
Customer service and office 
locations Organizational and 
cultural drivers Program 
adjacencies and separations Staff 
retention and recruitment Parking 
Transit 
Quality of the workspace (impact on productivity/creativity) 
County demographic changes – with, i.e., GIS-illustrated trends/clusters 
Local community issues (e.g., City Hall, Urban Village) 
Regulatory hurdles and opportunities (e.g., CEQA, zoning, 
etc.) Due diligence concerns 
County management and leadership 
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Use and Title Constraints/Obligations (e.g., bond commitments, easements, grant agreements, 
restrictions on title) Projected Timeline, Schedule for Completion 

 
Deliverables: Summary of Preliminary Options /Space Committee Presentation/Workshop 
County Responsibilities:  Review Options and participate in Workshop (Project Team) 

 
 
MISCELLANEOUS 
 
Changes in Scope of Deliverables 
  
A.    If County requests a change in the requirements of stated herein, or circumstances not in the control of Gensler cause  

a  material change in the duration or scope of services that Gensler contends is material and justifies an increase in 
compensation, Gensler must advise County in writing before proceeding with such change.  If Gensler fails to 
provide prior written notice to County prior to commencing services, such change will be deemed not material and 
Gensler will not be entitled to additional compensation for the work provided in support of such change in the 
requirements stated herein.  

 
B.    If the change results in a material decrease in the scope of deliverables, Gensler will immediately notify County and  

Gensler’s compensation will be subject to a commensurate reduction in compensation. 
 
Gensler's General Responsibilities 
 
The following General Responsibilities shall apply: 
 
A.   Standard of Care  
 

1.  Gensler must provide the deliverables in accordance with the standards of care that are generally recognized 
by competent persons in Gensler’s area of specialty that are providing similar deliverables at the same time 
and in the State of California. 

2.  Gensler must provide the deliverables in general compliance with applicable and non-conflicting written 
federal, state and local codes, statutes, laws, regulations and ordinances, including environmental, energy 
conservation, and disabled access requirements.  

3.  Gensler must verify interpretations of applicable law, codes, regulations, and ordinances, from the 
appropriate Government Agency(s) and authorities having jurisdiction over the deliverables or their content. 
Such efforts will be undertaken in accordance with the acceptable standard of care for this type of 
deliverables provided.   

 
B.   Quality Control & Coordination Checks   
   

1.  Gensler is responsible for the technical quality of all deliverables prepared by Gensler and the Gensler sub-
consultants.  

2.  Before submitting the completed deliverables to County, Gensler must check all deliverables for technical 
accuracy and coordination within and between disciplines.   

 
C.   Termination for Convenience  
 

1.  County, through its authorized representative may, by written notice to Gensler, terminate all or part of this 
Exhibit D at any time for County's convenience or for cause. Upon receipt of such notice, Gensler must 
immediately cease all work as specified in the notice. Gensler may terminate for cause with fifteen (15) days 
notice. 
   

2.  If this Exhibit D is so terminated, Gensler will be compensated as set forth below. 
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a.  County will provide Gensler with written notice as to the effective date of termination, and Gensler 
is not entitled to compensation for deliverables or expenses beyond the specified termination date. 

 
b.    The rights and remedies provided herein to County are in addition to any other rights and remedies  

provided by law or under the PFA or any other PFA exhibits. 
 

c. In the event of County’s termination, Gensler will receive compensation as follows: 
 

(i)  For fully performed, accepted and approved deliverables, and authorized reimbursable 
expenses, compensation will be in the amount specified in Exhibit D. 
 

(ii)  For deliverables that have not been fully completed and accepted, Gensler will be 
compensated for its deliverables accepted by County in an amount which bears the same ratio to the total fee 
otherwise payable for the deliverables as the deliverables performed bear to the total deliverables necessary 
for full performance. 

 
(iii)   In no event will the total compensation paid for any deliverable exceed the value specified in 

Exhibit D. 
 
D. Delivery of Documents.  Upon any termination of this Exhibit D, Gensler must furnish County all documents and 
instruments prepared pursuant to this Exhibit D, whether complete or incomplete.  Gensler may retain a copy for its records. 
 
E. Ownership & Use of Deliverables 
 

1.    All Deliverables and other materials prepared by Gensler, in whatever media, are the property of County.  
Gensler must provide County with such deliverables and materials at appropriate times during the 
development of the FNA, and on termination or suspension of this Exhibit D or the PFA and following 
payment of approved deliverables. Gensler may retain a copy for its records. Except as otherwise provided 
for elsewhere in the PFA, PFA Exhibits or this Exhibit D, Gensler does not convey, assign or transfer the 
intellectual property rights it has so as to limit its ability or right to develop, design or work on other projects 
of or for its other clients.   

 
2.   Gensler is not entitled to any fees for County's use of the deliverables.  Copies of data exchanged by, 

through, and between County and Gensler that may be relied upon are limited to the printed copies.  
Computer-generated files, disks, or tapes of text, data or graphics that are furnished, are only for the mutual 
convenience of the parties.  Any risk of translation or reliance on information obtained or derived from the 
computer-generated material will be at the user's sole risk, and no representations are made, either expressed 
or implied, as to the long-term performance of data thus transferred.  

 
F. Equal Opportunity/Non-Discrimination.  Gensler and its sub-consultants will not discriminate against any 
subcontractor, employee, or applicant for employment, because of age, race, color, national origin, ancestry, religion, 
sex/gender, sexual orientation, mental disability, physical disability, medical condition, political beliefs, organizational 
affiliations, or marital status. Gensler and its sub-consultants will not discriminate in the provision of the deliverables 
because of age, race, color, national origin, ancestry, religion, sex/gender, sexual orientation, mental disability, physical 
disability, medical condition, political beliefs, organizational affiliations, or marital status. 
 
G. Other Principles.  Gensler agrees to comply with the County’s Contracting Principles set forth in the Board Policy 
Manual. The Contracting Principles require, among other things, that Gensler be a fiscally responsible entity and treat its 
employees fairly. Gensler is also required to: 

1. Comply with all applicable federal, state and local rules, regulations and laws; 
2. Maintain financial records, and make those records available upon request; 
3. Provide to the County copies of any financial audits that have been completed during the term of the PFA; 

and upon the County's request, provide the County reasonable access, through representatives of the 
Gensler, to facilities, financial and employee records that are related to the purpose of this PFA, except 
where prohibited by federal or state laws, regulations or rules. 
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H. Budget Contingency. This Exhibit D and the PFA are contingent upon the appropriation of sufficient funding by the 
County for the deliverables and activities contemplated by this Exhibit D and the PFA. Notwithstanding the termination 
provisions above, if funding is reduced, depleted or deleted by the County, the County has the option to either terminate this 
Exhibit D or the PFA without notice (except that necessary to transition any projects in the discretion of the County) and 
with no liability occurring to the County, or to offer an amendment indicating the reduced amount.  
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Attachment 1 to Exhibit D of PFA 

County of Santa Clara Facility Needs Assessment 
 
 
 

GENSLER TEAM TASKS, HOURS & FEE 
 
 
Phases/Tasks 

GENSLER  CONSULTANTS  
 

TOTAL 
Gensler 

Total 
Consultants 

Total 

 
PROJECT STARTUP 
0.1  Team Organization 
0.2  Background  Materials Collection/Review 
0.3  Kick Off Meeting 
0.4  Data Collection Methodology Finalization 

   
 

$3,840 
$11,300 
$12,250 
$8,590 

Sub Total Project Start-up 1 Hours 
Sub Total Project Start-up Fees 

226 
$32,460 

16 
$3,520 

242 
$35,980 

     
DATA COLLECTION 
1.0  Project Visioning Workshop 
1.1a  Department Survey (1) 
1.1b  Department Leader Interviews (43) 
1.1c  Employee/Space Demand  Projections 
1.1d  Facility Site Tours 
1.1e  Observations 
1.1f  Trends, Best Practice, Sustainability 
1.1g  Maintenance/Capex Analysis 

   
 

$15,210 
$13,680 
$32,400 
$9,860 

$16,320 
$12,640 
$18,740 
$27,360 

Sub Total Phase 1 Data Collection Hours 
Sub Total Phase 1 Data Collection Fee 

1000 
$135,650 

48 
$10,560 

1048 
$146,210 

     
FINDINGS REPORT AND PRELIMINARY OPTIONS 
1.2  Draft Facilities Research  Summary 
1.3  Space Committee - Findings Workshop 
1.3a  Additional Research  and Synthesis 
1.4  Board of Supervisor Workshop 
1.5  Document Preliminary  Options 

   
 

$42,100 
$32,100 
$28,580 
$33,700 
$28,520 

Sub Total Phase 1 Findings Report Hours 
Sub Total Phase 1 Findings Report Fee 

1008 
$136,840 

128 
$28,160 

1136 
$165,000 

    
    
    Total Hours 
Total Fee 

2234 
$304,950 

192 
$42,240 

2426 
$347,190 

       
Total $347,190 

 
 
Additional Terms: 
 
A. Compensation for Changes in Scope 
 

Gensler must notify the County Project Manager, in writing, within ten days of occurrence, of any direction 
by the County Project Manager which will cause a change in the Gensler’s deliverables under Exhibit D, for 
which Gensler intends to seek additional compensation.  The County Project Manager, in response, may 
revise or rescind any such direction, or both parties will negotiate additional terms subject to Board 
approval. 

 
B. Information and Documentation to support Invoice.  
 

Gensler must submit appropriate documentation to support each invoice, including: a narrative description 
of work completed during the period; milestones achieved and deliverables completed. 

 
C.    Printing & Reproduction     
 
 Gensler must pay for all printing and reproduction cost incurred in providing the deliverables. 
 
D.  Prevailing Wages   
 
 In some instances, the work Gensler or its sub-consultants provide to support the deliverables may be 

subject to the prevailing wage laws in California and it is Gensler’s duty to know when such laws will apply.  
Where applicable, Gensler and its sub-consultants will pay prevailing wage. 

 
E. Errors and Omissions.   
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Gensler must correct errors and omissions in the deliverables attributable to Gensler without cost to Count 
and prior to County paying Gensler for such deliverables.  County may pursue all available legal remedies for 
Gensler’s errors and omissions. 
 

 
F. Reimbursable Expenses  
 

1.    For any County authorized travel, Gensler agrees to comply with the Santa Clara County travel 
policies and guidelines, where applicable, for all travel, lodging and meal reimbursements arising 
from the performance of this Agreement , if applicable.  Detailed travel policy requirements and 
limitations can be found in the County’s Travel Policy Desk Reference Manual. 

 
2.  Where applicable, County will reimburse Gensler, at cost, for reasonable expenses incurred in the 

performance of the deliverables.  Only the following expenditures, made by Gensler with County's 
advance written approval, are payable as reimbursable expenses within the Total Compensation 
Limit of any SOW: 

 
a.  Extra-ordinary “office” expenditures specifically related to executing the scope of work in 

SOWs, including overnight mailing such as Federal Express, and additional copies of 
Deliverable Documents, over and above those required by the terms of the SOW; and 
mileage reimbursement to attend meetings beyond those specified in the scope of SOWs. 
Any individual expense in excess of $10.00 must be supported by a copy of the receipt. 

 
b.  Other reimbursable expenses specifically identified in a SOW. 

 
3. Reimbursable Expenses must be part of the fixed fee provided for herein and not an amount that is 

in addition to the fixed fee amount. 
 
G. Payment  
 

1.    Payment Requests.  County will make payments within forty-five (45) Days after the COUNTY’s 
approval of Gensler's correct Payment Request.  

 
2.   Invoices.  Gensler will submit Payment Requests on a County approved invoice not more than once 

each month or as otherwise agreed. 
   

3.    Progress Payments.  County may, at its discretion, adjust any progress payment so that it 
corresponds with the percentage of completion as reasonably determined by County.   

 
4. Timely Billings.  Gensler agrees to bill County on a timely basis. 

 
H. Gensler's Accounting Records 
 

1. Accounting System & Records Retention.  Gensler must maintain an accounting system in 
accordance with current standards of accounting and financial reporting for the purpose of 
supporting payments for the deliverables authorized herein. Gensler must retain such records for 
three (3) years from expiration or termination of the PFA, or until all claims, if any, have been 
disposed of, whichever period is longer. 

 
2.    County's Auditing Rights.  Upon service of a written Notice to Gensler, County, and persons 

authorized by County, have the right at any reasonable time and place to examine, audit, and make 
copies of books, records, documents, accounting procedures and practices affecting the 
performance or administration of the work and deliverables contemplated herein, or affecting any 
changes or modifications to Exhibit D or the PFA. 

 
3. Applicability to Subcontracts.  Gensler must incorporate the above-stated accounting and audit 

requirements into all subcontracts exceeding Ten Thousand Dollars ($10,000) in value pursuant to 
this AGREEMENT or any modification thereof. 
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Attachment 2 to EXHIBIT D to PFA 

 

INDEMNIFICATION & INSURANCE REQUIREMENTS 
 
Indemnity 
 
A. As respects professional liability: 
 
 To the fullest extent permitted by law (including, without limitation, California Civil Code 

Section 2782.8), Gensler shall indemnify, defend and hold harmless the County of 
Santa Clara (hereinafter "County"), its officers, agents and employees, from any claim, 
liability, loss, injury or damage (collectively, “Litigation”) arising out of, or in connection 
with, performance of this Agreement due to the negligence, recklessness, or willful 
misconduct of Gensler and/or its agents, employees or sub-consultants, excepting only to 
the extent such loss, injury or damage is caused by the negligence, recklessness or 
willful misconduct of County or personnel employed by the County. Gensler shall 
reimburse the County for all costs, attorneys' fees, expenses and liabilities incurred with 
respect to any Litigation in which Gensler is obligated to indemnify, defend and hold 
harmless the County under this Agreement. 

 
Insurance 
 
Without limiting the Gensler's indemnification of the County, Gensler shall provide and maintain at 
its own expense, during the term of this Agreement, or as may be further required herein, the 
following insurance coverages and provisions: 
 
A.  Evidence of Coverage 
 
 Prior to commencement of this Agreement, Gensler shall provide a Certificate of Insurance 

certifying that coverage as required herein has been obtained. Individual endorsements 
executed by the insurance carrier shall accompany the certificate.  In addition, a certified 
copy of the policy or policies shall be provided by Gensler upon request. 

 
 This verification of coverage shall be sent to the requesting County department, unless 

otherwise directed.  Gensler shall not receive a Notice to Proceed with the work under the 
Agreement until it has obtained all insurance required and such insurance has been 
approved by the County.  This approval of insurance shall neither relieve nor decrease the 
liability of Gensler. 

 
B.  Qualifying Insurers  
 
 All coverages, except surety, shall be issued by companies which hold a current policy 

holder's alphabetic and financial size category rating of not less than A- V, according to the 
current Best's Key Rating Guide or a company of equal financial stability that is approved 
by the County's Insurance Manager. 

 
C. Notice of Cancellation 
 

All coverage as required herein shall not be canceled or changed so as to no 
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longer meet the specified County insurance requirements without 30 days' prior 
written notice of such cancellation or change being delivered to the County of 
Santa Clara or their designated agent or 10 days where cancellation is due to non-
payment of premium. 

 
D.  Insurance Required 
  
 1. Commercial General Liability Insurance - for bodily injury (including death) and 

property damage, which provides limits as follows: 
 
  a.  Each occurrence - $1,000,000 
 
  b.  General aggregate - $2,000,000 
 
  c.  Personal Injury - $1,000,000 
 
 
 2. General liability coverage shall include: 
 
  a. Premises and Operations 
 
  b. Personal Injury liability  
 

c. Severability of interest  
 
 
 3. General liability coverage shall include the following endorsement, a copy of which 

shall be provided to the County: 
 
  Additional Insured Endorsement, which shall read: 
 

“County of Santa Clara, and members of the Board of Supervisors 
of the County of Santa Clara, and the officers, agents (not 
including any contractor or developer hired by the County), and 
employees of the County of Santa Clara, individually and 
collectively, as additional insureds.”   

 
 Insurance afforded by the additional insured endorsement shall apply as primary 

insurance, and other insurance maintained by the County of Santa Clara, its 
officers, agents, and employees shall be excess only and not contributing with 
insurance provided under this policy. Public Entities may also be added to the 
additional insured endorsement as applicable and the contractor shall be notified 
by the contracting department of these requirements. 

 
 4. Automobile Liability Insurance 
   
  For bodily injury (including death) and property damage which provides total limits 

of not less than one million dollars ($1,000,000) combined single limit per 
occurrence applicable to all owned, non-owned and hired vehicles. 
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4a. Aircraft/Watercraft Liability Insurance (Required if Gensler or any of its agents or 
Sub-consultants will operate aircraft or watercraft in the scope of the Agreement) 

 
 For bodily injury (including death) and property damage which provides total limits 

of not less than one million dollars ($1,000,000) combined single limit per 
occurrence applicable to all owned, non-owned and hired aircraft/watercraft. 

 
 5. Workers' Compensation and Employer's Liability Insurance 
 
  a. Statutory California Workers' Compensation coverage including broad form 

all-states coverage. 
 
  b. Employer's Liability coverage for not less than one million dollars 

($1,000,000) per occurrence. 
 

6. Professional Errors and Omissions Liability Insurance  
 

a. Coverage shall be in an amount of not less than one million dollars 
($1,000,000) per claim/aggregate. 

 
b. intentionally deleted. 
c. If coverage contains a deductible or self-retention, it shall not be greater 

than fifty thousand dollars ($50,000) per occurrence/event. 
 

d. Intentionally deleted. 
 

e. Coverage as required herein shall be maintained for a minimum of two 
years following termination or completion of this Agreement.   

 7.  Claims Made Coverage 
 
  If coverage is written on a claims made basis, the Certificate of Insurance shall 

clearly state so.  In addition to coverage requirements above, such policy shall 
provide that: 

 
  a. Policy retroactive date coincides with or precedes Gensler's start of work 

(including subsequent policies purchased as renewals or replacements). 
 

b. Policy allows for reporting of circumstances or incidents that might give rise 
to future claims. 

 
E.  Special Provisions 
 
 The following provisions shall apply to this Agreement: 
 
 1. The foregoing requirements as to the types and limits of insurance coverage to be 

maintained by the Contractor and any approval of said insurance by the County or 
its insurance Gensler(s) are not intended to and shall not in any manner limit or 
qualify the liabilities and obligations otherwise assumed by Gensler pursuant to this 
Agreement, including but not limited to the provisions concerning indemnification. 
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 2. The County acknowledges that some insurance requirements contained in this 
Agreement may be fulfilled by self-insurance on the part of Gensler.  However, this 
shall not in any way limit liabilities assumed by Gensler under this Agreement.  Any 
self-insurance shall be approved in writing by the County upon satisfactory 
evidence of financial capacity.  Gensler’s obligation hereunder may be satisfied in 
whole or in part by adequately funded self-insurance programs or self-insurance 
retentions. 

 
 3. Should any of the work under this Agreement be sublet, Gensler shall require each 

of its Sub-consultants of any tier to carry the aforementioned coverages, or 
Gensler may insure Sub-consultants under its own policies. 

 
4. The County reserves the right to withhold payments to Gensler in the event of 

material noncompliance with the insurance requirements outlined above. 
 

F.  Fidelity Bonds   (Required only if Gensler will be receiving advanced funds or payments) 
 
  Before receiving compensation under this Agreement, Gensler will furnish County 

with evidence that all officials, employees, and agents handling or having access to 
funds received or disbursed under this Agreement, or authorized to sign or 
countersign checks, are covered by a BLANKET FIDELITY BOND in an amount of 
AT LEAST fifteen percent (15%) of the maximum financial obligation of the County 
cited herein.  If such bond is canceled or reduced, Gensler will notify County 
immediately, and County may withhold further payment to Gensler until proper 
coverage has been obtained.  Failure to give such notice may be cause for 
termination of this Agreement, at the option of County. 

 
 
 

END Attachment 2 to EXHIBIT D of PFA 
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Exhibit E 
 

PFA  
Additional Terms and Conditions 

The following additional terms and conditions are incorporated into and made a part of the 
Predevelopment Facilities Agreement to which this Exhibit E. 

1. Intellectual Property. 
(a)  “County Intellectual Property” as used in this Agreement, means, collectively and singularly, 

with respect to any information, programming, object code, material, website, publication, source code, 
document, technology, metadata, data, device, or other asset of any kind, all copyright, trade name, trade dress, 
domain name, patent, trade secret, moral, termination, ownership, authorship and other proprietary rights of 
County including, without limitation, all goodwill, all information and materials provided to Lowe or Gensler by 
or on behalf of County, and all rights necessary for any and all local, national, or worldwide development, 
manufacture, modification, enhancement, sale, licensing, use, reproduction, publication or display. 

(b) Each of Lowe and Gensler each warrants,  represents and agrees that it  has not and  that it will 
not grant or give permission or license to use County Intellectual Property, nor allow others to do so, for 
advertising or for any purpose without County’s prior written consent. 

(c) Each of Lowe and Gensler acknowledges and agrees that (1) County is and shall remain the sole 
and exclusive owner of all right, title and interest in and to County Intellectual Property, including the right to 
grant permission to use County’s Intellectual Property; (2) Lowe and Gensler’s use of the County Intellectual 
Property, and all goodwill associated with the County Intellectual Property shall inure to the sole and exclusive 
benefit of County; and, (3) nothing in this Agreement or any related agreement, instrument or document shall be 
construed to give Lowe or Gensler any legal or beneficial ownership interest in or title to the County Intellectual 
Property.  Notwithstanding the foregoing, in the event that Lowe or Gensler is deemed to own any rights in the 
County Intellectual Property, Each of Lowe and Gensler hereby permanently and unconditionally assigns all 
such rights to County. 

(d) Each of Lowe and Gensler represents, warrants and agrees that it has not and that it shall not 
change or modify the County Intellectual Property other than in connection with the performance of its 
obligations under the PFA, or create any design variation of the County Intellectual Property, without the prior 
written consent of County; Lowe and Gensler shall not join any name, mark or logo with any of the County 
Intellectual Property so as to form a composite trade name or mark, without obtaining the prior written consent 
of County; each of Lowe and Gensler shall refrain from using any other name or mark that is confusingly 
similar to the County Intellectual Property; and Lowe and Gensler will not directly or indirectly do anything to 
compromise County’s Intellectual Property.   

 (e) Each of Lowe and Gensler agrees to notify County promptly if it becomes aware of any actual, 
suspected or threatened infringement, misuse, imitation, dilution, misappropriation or other unauthorized use, 
access or conduct in derogation of the County Intellectual Property.  County shall have the sole right to bring 
any action to remedy the foregoing, and each of Lowe and Gensler shall cooperate with County in exercising 
such right.  Any and all recoveries resulting from such actions initiated by County shall be retained by County.   

(f) EXCEPT AS EXPRESSLY PROVIDED FOR HEREIN, COUNTY DISCLAIMS ALL 
WARRANTIES REGARDING THE COUNTY INTELLECTUAL PROPERTY AND ANY OTHER 
INFORMATION OR ASSISTANCE PROVIDED INCLUDING WARRANTIES OF NON-INFRINGEMENT.  
IN NO EVENT SHALL COUNTY BE LIABLE TO CONTRACTOR OR OTHERS FOR ANY DIRECT, 
INDIRECT, INCIDENTAL, SPECIAL, CONSEQUENTIAL, COLLATERAL OR PUNITIVE DAMAGES OR 
LOST PROFITS OR FAILURE TO REALIZE EXPECTED SAVINGS OR OTHER COMMERCIAL OR 
ECONOMIC LOSS OF ANY KIND, ARISING FROM, OUT OF OR RELATED TO THIS AGREEMENT, 
CONTRACTOR’S USE OF OR RELIANCE ON THE COUNTY INTELLECTUAL PROPERTY OR ANY 
INFORMATION OR ASSISTANCE PROVIDED TO CONTRACTOR BY COUNTY.  
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2. Data Security. 
(a)        Each of Lowe and Gensler warrants, represents and agrees that it shall establish and maintain an 

information security program that is designed to: 
(1)         Ensure the security and confidentiality of County’s Intellectual Property and Customer 

Data as defined herein; 
(2)         Protect against any anticipated threats or hazards to the security or integrity of County 

Intellectual Property and Customer Data; 
(3)         Protect against unauthorized access to or use of County Intellectual Property and 

Customer Data that could result in substantial harm or inconvenience to County or any end users or 
customers; and  

(4)         Ensure the secure and proper disposal of County Intellectual Property and Customer 
Data. 
(b)        Each of Lowe and Gensler warrants, represents and agrees that it shall: 

(1)         Take all appropriate action to address any incident of unauthorized access to County 
Intellectual Property and Customer Data, including addressing and/or remedying the issue that resulted 
in such unauthorized access; 

(2)         Notify County immediately of any incident or threat of unauthorized access to County 
Intellectual Property or Customer Data or any other breach in its security;  

(3)         Be responsible for ensuring compliance by its officers, affiliates, assigns, directors, 
employees, agents, representatives, contractors and subcontractors with the confidentiality provisions of 
this Agreement; and, 

(4) Information collected pursuant to this Agreement shall not be shared, or otherwise 
released to any third party, other than as required to perform the activities or provide the deliverables as 
contemplated in this Agreement and so long as County is first notified prior to such disclosure.  Under 
no circumstances shall any County Intellectual Property or Customer Data be sold, distributed, rented or 
traded by Lowe or Gensler, or by or to any of its affiliates, subsidiary or parent companies, assigns, 
contractors, subcontractors, employees, agents or representatives. 
(c) Should either Lowe or Gensler divulged to unauthorized third parties  Customer Data, County 

Intellectual Property, or County Confidential Information in its reasonable control or possession or in the 
reasonable control or possession of its Affiliates (as defined below),  it shall expeditiously and in good faith 
comply with all applicable federal, state and local laws and regulations, including but not limited to California 
Civil Code Sections 1798.29 and 1798.82 at its sole expense and liability. Such party shall not charge the 
County for any fees, costs or expenses associated with its compliance with the obligations set forth in this 
paragraph. 

(d) If any County Intellectual Property or Customer Data is lost or damaged due to the acts or 
omissions of either Lowe or Gensler ( or either such applicable party’s parent or subsidiary companies, assigns, 
agents, employees, officers, directors, representatives, contractors or subcontractors (collectively, its 
“Affiliates”) , such party shall use commercially reasonable best efforts to assist in replacing or regenerating 
such County Intellectual Property and Customer Data.  In addition, within ten (10) business days of termination 
of the Agreement, and upon request by the County, each of Lowe and Gensler shall return all County 
Intellectual Property and Customer Data in its possession or control to the County in a format acceptable to 
County.  At County’s option, said information may be destroyed rather than returned.   
 
// 
 
// 
 
// 
 
// 
3.   INTENTIONALLY OMITTED 
 
4. Confidentiality. 
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(a) Definitions. 
   
  (1)        “Customer Data” means any and all Personally Identifiable Information submitted to or 

obtained by Lowe or Gensler in relation to or connected with the deliverables or activities  performed under the 
PFA, directly or indirectly, from, by or through County or its contractors, consultants, commenters, clients or 
customers.  All Customer Data shall be deemed and is County Intellectual Property. 

  
  (2)        “Personally Identifiable Information” shall mean, but is not limited to, name, address, 

email address, IP address, meta data, telephone number, Social Security Number, date of birth, routing and 
account number, credit card number, debit card number, personal identification number, password, password 
challenge questions and answers, any information obtained through behavioral analytics, and any other data that 
would allow a person to log onto or access an end user’s account or acquire other personally identifiable 
information.  

 (6)        “County Confidential Information” of County shall mean all confidential or proprietary 
information and documentation of County, whether or not marked as such.  County Confidential Information 
shall not include:  (i) information which is or becomes publicly available (other than by, through or as a result of 
Lowe or its Affiliates or  Gensler or its Affiliates breach of this Agreement); (ii) information independently 
developed by Lowe or  Gensler or any of their respective Affiliates without the benefit, knowledge or use of any 
of the County Confidential Information; (iii) information received from a third party not under a confidentiality 
obligation to County or to any of County’s officers, members of the board of supervisors, employees, agents, 
assigns, representatives, consultants or contractors (the “County Affiliates”); or (iv) information already in the 
possession of the Lowe or Gensler or any of the Lowe or Gensler Affiliates without obligation of confidence at 
the time first disclosed by the County or by any of the County Affiliates.  Notwithstanding anything to the 
contrary above, all Customer Data and County Intellectual Property shall be County Confidential Information, 
unless otherwise determined by County in writing.  County Confidential Information shall also include, but is 
not limited to, all data and information pertaining to persons and/or entities receiving County services 
(regardless of whether County provided these services directly).  

(b) Confidentiality Obligations of the Parties.  Except as otherwise authorized under the PFA and 
except as otherwise provided for under the California Public Records Act, Each of Lowe and Gensler and the 
Lowe and Gensler Affiliates shall not use, copy, sell, transfer, publish, disclose, display, or otherwise make any 
of the County's Confidential Information available to any third party without the prior written consent 
County.  Each of Lowe and Gensler shall and shall cause its Affiliates to, hold the County Confidential 
Information in confidence and not disclose or use such County Confidential Information other than for the 
purposes contemplated or allowed by the PFA, and each of Lowe and Gensler shall instruct each of its Affiliates 
to use the same care and discretion with respect to the County Confidential Information that County requires of 
Lowe and Gensler, and in no event less than a reasonable standard of care, including the utilization of security 
devices or procedures designed to prevent unauthorized access to such materials.  Each of Lowe and Gensler 
shall instruct each of its Affiliates of their confidentiality obligations hereunder and not to attempt to circumvent 
any such security procedures and devices.  Any and all County Confidential Information shall only be 
distributed to persons having a need to know such information to perform their duties under or as allowed by the 
PFA.  Lowe or Gensler may disclose County Confidential Information only if required to do so by subpoena, 
court or regulatory order, or other legal process, provided  such party first immediately notifies County of its 
receipt of any such process, and reasonably cooperates, at County’s expense, with efforts to prevent or limit 
disclosure in response to such process.   
 
5. Indemnity.   

(a) Excluding Losses caused by the gross negligence or willful misconduct of County or any of the 
County Affiliates, each of Lowe and Gensler agrees to indemnify and hold harmless, and, upon County’s 
request, defend County, and its County Affiliates from any and all claims, losses, liabilities, damages, taxes, 
expenses and costs, including without limitation, attorneys’ fees and court costs (collectively, "Losses"), arising 
out of or from or related to any or all of the following: (i) breach of any term or condition of this Agreement by 
such party or any of its Affiliates; (ii) any claims or allegations that the activities or deliverables or the means by 
which the  deliverables are conveyed, distributed, transferred, retrieved, stored or made available, the metadata, 
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the software or hardware programming, infrastructure or user interface, or any distribution, use or importation of 
the deliverables or programming or any part thereof (whether alone or as an essential part of a combination), 
violate or infringe any third party intellectual property, proprietary or trade secret rights; (iii) breach or violation 
of any obligations under the law, including but not limited to import and export laws, by such party or any of its 
Affiliates; (iv) violation or breach of any term or condition of any contract or agreement entered into by and 
between such party and any third party in relation to or connected with, directly or indirectly, the deliverables or 
activities with respect to Gensler or Lowe, as applicable) in whole or in part; or (v) any decision taken by 
County or any of the County Affiliates in accordance with this Agreement refusing or withdrawing permission 
to such party to use the County Intellectual Property or the Customer Data or the disclosure of any such decision 
to any person.   Neither Lowe nor Gensler enter into any settlement or like agreement with a third party that 
affects County's rights or binds County in any way, without the prior written consent of County. 

(b) Each of Lowe and Gensler acknowledges and agrees that a breach of any of the material terms, 
conditions, warranties or representations in this Agreement may result in immediate and irreparable damage to 
County and that County would have no adequate remedy at law. Accordingly, each of Lowe and Gensler agrees 
that, in the event of any such breach by Lowe or Gensler or any of their respective Affiliates, County in addition 
to all other remedies available to it shall be entitled to injunctive relief as well as such other relief as any court of 
competent jurisdiction may deem just and proper. 
 
6. Ownership.   

(a) Ownership of Deliverables/Documents.  All drawings, plans, specifications, calculations, 
reports and other documents prepared by Lowe or Gensler and delivered to the County pursuant to the PFA or 
any other agreement entered into pursuant to the PFA shall become the sole and exclusive property of County, 
without condition.  Whether or not protected or capable of protection under the law of copyrights, trademarks, 
patents or trade secrets, the results of all activities  performed or deliverables provided by Lowe or Gensler 
pursuant to the PFA or any other agreement entered into pursuant to the PFA (collectively referred to herein as 
the “Work Product”) shall upon delivery to the County become the sole and exclusive property of County, and 
all evidence thereof shall, without any compensation to Lowe or Gensler (expressed as otherwise expressly 
authorized), become the sole and exclusive property of County, without condition.  County shall have full and 
complete ownership rights to use, license and sell any and all of the Work Product in any manner determined by 
County in County’s sole and exclusive discretion anywhere and everywhere in the world.   

(b) Additional Documents.  Should County desire to apply for or secure any copyright, trademark 
or trade name registration(s) or patent(s) on or related to any part(s) or all of the Work Product, Lowe or 
Gensler, as applicable, will assist in securing such protection without any further compensation to Lowe and 
Gensler.  To such end or for the purpose of assigning, transferring, granting, conveying and confirming all or 
any part(s) of the Work Product to County, Lowe or  Gensler (as applicable) shall each execute such further 
assignments of rights, affidavits or other documents as County deems appropriate or necessary.  All of the Work 
Product capable of copyright protection as services made for hire is hereby deemed to be such for County solely.  
If by law any or all of the Work Product is not work made for hire, each of Lowe and Gensler agrees to assign 
and transfers and does hereby assign and transfer all right, title and interest in and to the copyright(s) in such 
Work Product to County. 

(c) Return of Materials.  Upon the written request of County or upon the termination of the PFA or 
any related agreement for any reason(s), Lowe and Gensler shall each immediately return and surrender to 
County all materials received from the County or prepared for or on behalf of County. and all such materials are 
and shall be the sole and exclusive property of County, without condition. 

 
7. Additional Warranties.  Each of Lowe and Gensler represents, warrants and agrees  that:  (1) such 
party owns or controls or will own or control the necessary rights to offer and provide the deliverables 
contemplated herein (including all intellectual property rights); (2) the deliverables (including any and all 
intellectual property rights used in, as a part of, with, or in relation thereto) do not and will not violate, 
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misappropriate, or infringe any third party intellectual property rights, privacy, publicity, legal or other rights; 
and (3) there are no existing or threatened claims or proceedings by any entity against Lowe or Gensler or any of 
the Lowe or Gensler Affiliates that would impair Lowe or Gensler’s ability to perform under this Agreement or 
create liability for the County or County Affiliates.   
Each of Gensler and Lowe  warrant, represent and agree that (1) the deliverables (including any and all 
intellectual property rights used in, as a part of, with, or in relation thereto) will not violate, misappropriate, or 
infringe any third party intellectual property rights, privacy, publicity, legal or other rights; (2) neither Lowe or 
its Affiliates, nor Gensler or its Affiliates, shall use or represent the County Intellectual Property or the 
Customer Data for any unlawful or illegal activity or purpose, nor to commit or facilitate the commission of a 
crime, or other tortuous, unlawful or illegal act; (3) the deliverables contemplated herein, including their use, 
complies and will comply with all applicable laws, including but not limited to privacy laws, regulations and 
standards, best security industry standards, and any other notice or consent requirements and limitations or 
restrictions on the use, disclosure, sharing, selling, processing, transmitting, storage or recording of Personally 
Identifiable Information; (4)  upon termination or expiration of this Agreement, all rights granted herein shall 
automatically revert to County without further notice; and, (5) upon termination, cancellation or expiration of 
this Agreement, each of Lowe and Gensler and their respective Affiliates (i) shall immediately cease to make 
any use of the County Intellectual Property and Customer Data, (ii) shall erase or cause to be removed any and 
all County Intellectual and Customer Data from non-County systems, facilities and operations and from any and 
all sales and marketing materials wherever found unless directed otherwise by County, and (iii) shall reasonably 
assist County in a smooth and customer-friendly transition to an alternative means of providing or obtaining the 
deliverables as determined by County.   Each of Gensler and Lowe agree that County will be not be responsible 
or liable for any or all fees, costs, expenses, losses and liabilities, in whole or in part, associated with any or all 
actions and inactions of Lowe or Gensler or their respective Affiliates in connection with the deliverables or 
activities under the PFA. 

8. Audit.  From time to time, County may, at its sole option, conduct an audit of Lowe (and/or its 
Affiliates) or Gensler (and/or its Affiliates) deliverables, operations, and supporting records relating to the PFA 
or other agreements entered thereunder in which case the applicable party and its Affiliates shall fully cooperate.  
Such audit rights shall continue for a minimum of five (5) years from the date of termination, cancellation or 
expiration of the PFA. 

9. Subcontractors.  If any obligation is performed for Lowe or Gensler through a contractor or 
subcontractor, the party retaining such contractor or subcontractor will remain fully responsible for the 
performance of all of its obligations under this Agreement and such party will be solely responsible for all 
payments due to its subcontractors and contractors.  No contract, subcontract or other agreement entered into by 
Lowe or Gensler with any third party in connection with the work or deliverables contemplated herein will 
provide for any indemnity, guarantee or assumption of liability by, or other obligation of, County with respect to 
such arrangement.  Neither Lowe, nor Gensler nor any of their respective Affiliates will be deemed an employee 
or agent of County or a third party beneficiary for any purposes under this Agreement.   
 
10. Survival.  Other than as expressly provided above, those sections and provisions of this Exhibit that by 
their nature should survive termination, cancellation or expiration of the PFA, shall so survive, including but not 
limited to Sections 1 through 10, inclusive.  
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